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cipal and interest. Meanwhile, by order of court, the bonds had 
been deposited temporarily with a "trustee", who under the order 
was directed to allow the action against the guarantor to proceed, 
but to take no other action upon the bonds. After judgment against 
the guarantor the "trustee" accepted payment of all the interest due, 
and thereupon the guarantor sought to be relieved from the judgment. 
Held, the guarantor was not entitled to relief. Pomeroy v. Hocking 
Valley Ry. (App. Div. 1st Dept. 1918) 59 N. Y. L. J. 201. 

An acceptance of overdue interest after the maturity of the prin- 
cipal has been accelerated by the default waives the right to collect 
the principal immediately, Lawson v. Barron (N. Y. 1879) 18 Hun. 
414; see Bathbone v. Forsyth (1916) 171 App. Div. 26, 156 K Y. 
Supp. 888, and, therefore, such an acceptance by the creditor is, in 
effect, an extension of the time of payment. An extension of time 
given the principal debtor discharges the surety, 1 Brandt, Surety- 
ship & Guaranty (3rd ed.) § 376, even if judgment has already been 
given against the surety. Gipson v. Ogden (1885) 100 Ind. 20; cf. 
Malanaphy v. Fuller & Johnson Mfg. Co. (1904) 125 Iowa 719, 101 
N. W. 640. In order, however, that such a payment of interest have 
the effect of restoring the original time of maturity, it is necessary 
that it be made to a person authorized to receive it. Cf. Orussy v. 
Schneider (K Y. 1875) 50 How. Pr. 134. While, in the instant case, 
the custodian of the bonds is designated as a "trustee" and while a 
trustee, being the holder of the legal title, would have authority to 
waive the default, the description of the holder as a "trustee" is 
not conclusive, 1 Mechem, Agency (2nd ed.) § 43, and the real 
status of the holder may be made the subject of inquiry. Therefore, 
it seems that the possessor of the bonds was a mere agent of the 
court, cf. Perkins v. D wight (1873) 4 S. C. 360, and had no authority 
to waive the default. Therefore, the payment was not binding upon 
the creditor, Smith v. Kidd (1877) 68 N. Y. 130, and since there was 
no valid extension of time, cf. Karcher v. Oans (1900) 13 S. D. 383, 
83 N. W. 431, the surety was not released. 

Partnership — Action Between Partners. — The plaintiff filed a bill 
for the dissolution of a partnership, an accounting, and a decree for 
one-half of the cost of machinery which the plaintiff had installed at 
his own expense and which the defendant had agreed to repay either 
out of his individual funds or out of the profits of the partnership. 
Held, only a decree for the balance due upon a general accounting 
could be had. Jones v. Rose (W. Va. 1917) 94 S. E. 41. 

One partner may maintain a common law action against his 
co-partner for damages for breach of a promise to furnish capital. 
Lindley, Partnership (8th ed.) 632; Venning v. Leckie (1810) 13 
East 7; see Brown v. Tapscott (1840) 6 Mess. & W. 118, or to repay 
an advance of capital. Bates, Partnership §§ 875, 876; see Smith v. 
Kemp (1892) 92 Mich. 357, 52 N. W. 639. In the instant case the 
plaintiff could not have maintained such an action since the defendant 
by his promise had an election to repay the plaintiff out of his share 
of the profits, the determination of which would have necessitated an 
accounting. Instead, the plaintiff asked for a dissolution and a final 
accounting. Where such relief is sought a personal decree in favor 
of one partner will only be rendered for the amount found due from 
the other partner upon a complete settlement of all partnership affairs. 
Mackenna v. Parkes (1867) 36 L. J. Ch. (N. S.) 366; Bates, op. cit. 
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§ 971; Green v. Stacy (1895) 90 "Wis. 64, 62 N. W. 627. It would 
seem, therefore, that the decision in the principal case is correct. 

Removal of Causes — Federal Employers' Liability Act— The plain- 
tiff sued the defendant under the Federal Employers' Liability Act, 
which, by the amendment of 1910, prohibits the removal to a federal 
court of a suit once started in a state court. The plaintiff, having 
failed to make out a case under the Act, was allowed a recovery on 
common law principles. On a subsequent motion for removal by the 
defendant on the ground of diversity of citizenship, held, the case 
could not be removed. Great Northern Ry. v. Alexander (U. S. 
Sup. Ct. Oct. Term 1917, No. 130, March 4th, 1918). 

It was formerly held that the Amendment of 1910 (36 Stat. 291) 
to the Federal Employers' Liability Act (35 Stat. 65) was not intended 
to prohibit the removal of cases, otherwise removable on grounds of 
diversity of citizenship. Van Brimmer v. Texas Pac. Ry. (C. C. 
1911) 190 Fed. 394. This view has been overruled, so that now a 
cause of action cannot be removed either on the ground of diversity 
of citizenship or because it arose under a law of the United States. 
Kansas City, etc., Ry. v. Leslie (1914) 238 U. S. 599, 35 Sup. Ct. 
844 ; see 15 Columbia Law Rev. 615. The purpose of this Amendment, 
apparently, is to favor an injured servant by giving him the right 
to choose the forum for his action. See Hulac v. Chicago & North- 
western Ry. (D. C. 1912) 194 Fed. 747. In the case at hand the 
defendant's contention that the action became removable because the 
plaintiff failed to prove a case under the Federal Employers' Liability 
Act is not supportable. The general rule relating to statutory removals 
from state to federal courts is that the right to remove depends 
on the plaintiff's pleadings alone. Alabama Great Southern Ry. v. 
Thompson (1906) 200 IT. S. 206, 26 Sup. Ct. 161. The fact that 
a plaintiff in stating his claim alleged facts important only as a 
defense to anticipated allegations of the defendant, which facts 
would ordinarily be grounds for removal, will not make the case 
removable. Taylor v. Anderson (1914) 234 U. S. 74, 34 Sup. Ct. 
724. The same result is reached where the petition for removal 
denies allegations in the complaint, Chesapeake & Ohio Ry. v. Cochrell 
(1913) 232 U. S. 146, 34 Sup. Ct. 278, or alleges new facts which, 
if incorporated in the complaint, would bave made the case removable. 
Chappell v. Waterworth (1894) 155 U. S. 102, 15 Sup. Ct. 34. Even 
a finding by the court that there was no evidence to support allegations 
of the plaintiff which were necessary to prevent removal is not 
sufficient. Kansas City, etc., Ry. v. Herman (1902) 187 U. S. 63, 
23 Sup. Ct. 24; but see Texas & Pac. Ry. v. Cody (1897) 166 U. S. 
606, 17 Sup. Ct. 703. But if it can be shown that the plaintiff put 
allegations into his complaint fraudulently to deprive the defendant 
of his right to a federal trial, see Southern Ry. v. Lloyd (1915) 239 
U. S. 496, 36 Sup. Ct. 210, or if he voluntarily amended his original 
pleadings, Powers v. Chesapeake & Ohio Ry. (1898) 169 U. S. 92, 18 
Sup. Ct. 264, the case will become removable. The principal case is 
thus fully supported by authority. 

Taxation — Corporation Excise Taxes — Income. — A joint-stock insur- 
ance company adopted the practice of charging premiums exceed- 
ing the cost of insurance and holding the excess for policy- 
holders, as so-called "dividends", which, unless withdrawn by the 



